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JUSTICE COMMITTEE 
 

AGENDA 
 

14th Meeting, 2011 (Session 4) 
 

Tuesday 15 November 2011 
 
The Committee will meet at 10.00 am in Committee Room 2. 
 
1. Decision on taking business in private: The Committee will decide whether 

to take item 3 in private. 
 
2. Subordinate legislation: The Committee will consider the following 

instruments which are not subject to any parliamentary procedure— 
 

the Criminal Justice and Licensing (Scotland) Act 2010 (Commencement 
No. 9, Transitional and Savings Provisions) Order 2011 (SSI 2011/354 
(C.33)); 
  
the Criminal Justice and Licensing (Scotland) Act 2010 (Commencement 
No. 9, Transitional and Savings Provisions) Amendment Order 2011 
(SSI 2011/366). 
 

3. The Legal Aid, Sentencing and Punishment of Offenders Bill (UK 
Parliament legislation): The Committee will consider its approach to legislative 
consent memorandum LCM(S4) 4.1. 

 
4. The Terrorism Prevention and Investigation Measures Bill (UK Parliament 

legislation) (in private): The Committee will consider a draft report on 
legislative consent memorandum LCM(S4) 6.1. 

 
5. Draft Budget 2012-13 and Spending Review 2011 Scrutiny (in private): The 

Committee will consider a draft report to the Finance Committee on the Scottish 
Government's Draft Budget 2012-13 and Spending Review 2011.  
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The papers for this meeting are as follows— 
 
Agenda item 2  

SSI cover note 
 

J/S4/11/14/1 

The Criminal Justice and Licensing (Scotland) Act 2010 
(Commencement No. 9, Transitional and Savings 
Provisions) Order 2011 (SSI 2011/354 (C.33))  
 

  

SSI cover note 
 

J/S4/11/14/2 

The Criminal Justice and Licensing (Scotland) Act 2010 
(Commencement No. 9, Transitional and Savings 
Provisions) Amendment Order 2011 (SSI 2011/366)  
 

  

Agenda item 3  

Note by the Clerk (private paper) 
 

J/S4/11/14/3 (P) 

Agenda item 4  

Draft report (private paper) 
 

J/S4/11/14/4 (P) 

Letter from the Cabinet Secretary for Justice 
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Agenda item 5  

Draft report (private paper) 
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Justice Committee 
 

14th Meeting, 2011 (Session 4), Tuesday 15 November 2011 
 

SSI cover note 
 
SSI title and 
number: 
 

The Criminal Justice and Licensing (Scotland) Act 2010 
(Commencement No. 9, Transitional and Savings Provisions) 
Order 2011 (SSI 2011/354 (C.33)) 
 

Type of Instrument: 
 

Not subject to parliamentary procedure 

Coming into force: 1 November 2011 

Justice Committee deadline to 
consider SSI: 

28 November 2011 

  
Motion for annulment lodged: No 

SSI drawn to Parliament’s 
attention by Sub Leg Committee: 
 

Yes (see Annexe A) 

Purpose of Instrument:  

1. The purpose of the instrument is to bring into force certain provisions of the 2010 
Act, including section 100 on sexual offences prevention orders and section 174 
on the licensing of taxis and private hire cars. The complete list of 
commencements is set out in the schedule. 

 
2. An electronic copy of the instrument can be found at: 
 

http://www.legislation.gov.uk/ssi/2011/354/contents/made 
 
Justice Committee consideration: 
 
3. The instrument was laid on 10 October 2011 and the Justice Committee has 
been designated as lead committee.  
 
4. Under Rule 10.1.3 of Standing Orders, any instrument laid before the Parliament 
is to be referred to a lead committee for consideration. This includes instruments laid 
only but not subject to any parliamentary procedure, which prior to the 2010 Act were 
not previously considered by lead committees. This requirement is an unintended 
consequence of the recent rule changes and it is expected to be addressed in the 
next round of minor rule changes by the Standards, Procedures and Public 
Appointments Committee.  
 
5. In a case where such an instrument comes before a lead Committee it would 
ordinarily be sufficient for the Committee simply to note it. There would be nothing to 
stop the Committee taking further action (eg writing a letter or report) but there is no 
formal mechanism to annul or modify the instrument. 

http://www.legislation.gov.uk/ssi/2011/354/contents/made
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Annexe A 
 
Extract from the Subordinate Legislation Committee’s 14th Report of 2011 
(Session 4) 
 
Criminal Justice and Licensing (Scotland) Act 2010 (Commencement No.9, 
Transitional and Savings Provisions) Order 2011 (SSI 2011/354) (Justice 
Committee) 
 
1. This order brings into force certain provisions of the Criminal Justice and 
Licensing (Scotland) Act 2010, as detailed in the Schedule, on 1st November 2011. 
Such provisions are brought into force either in full or for the specific purposes laid 
out in column 4 of the Schedule. The Order also makes certain transitional and 
savings provisions.  

2. Section 109(3) inserts a new section 9B in the Rehabilitation of Offenders Act 
1974. It creates a new offence of unauthorised disclosure of certain information 
which a person (A) holds in the course of their official duties. The information which 
must not be disclosed relates to offences which another person (B) has committed 
and either been prosecuted for or given an alternative to prosecution. Where the 
offence which is the subject of the information is treated as spent then that 
information should not be disclosed.   

3. The order commences section 109(3) (and therefore section 9B of the 1974 
Act) “in respect of offences committed on or after [1st November 2011]”. The 
Committee considers that the reference to “offences committed” could have two 
different meanings in the context of section 109(3). The effect of the commencement 
order will be different depending on which meaning you take. 

4. If the reference to offences means the new offence under section 109(3) then 
the offence will only be committed by person A where that person’s conduct occurs 
on or after 1 November.  If the reference to offences is to the offence committed by 
person B and which is the subject of the information held by person A, then section 
109(3) will only apply to acts by person A in relation to information about offences by 
person B which were committed after 1 November. 

5. The Scottish Government was asked why it was thought the commencement 
provision was sufficiently clear given this possible ambiguity. The Scottish 
Government indicated that it considered that the first interpretation is to be preferred 
to the second. It did not however explain why it took that view. This correspondence 
is reproduced in the Appendix. 

6. The Committee considers that the provision is open to interpretation in the way 
the Government intended since it would be most unlikely that it was intended to 
punish conduct retrospectively which would have been lawful at the time.  The 
Committee agrees that only conduct by person A after 1st November could be 
prosecuted. However, it is less clear whether prosecution is limited by reference to 
the time at which the conduct by person B which is the subject of the information 
took place.  
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7. The Committee therefore draws the instrument to the Parliament’s 
attention on ground (h). Section 109(3) is commenced “in respect of offences 
committed on or after 1st November 2011”. Section 109(3) creates a new 
offence of unauthorised disclosure of information about certain offences. It 
could have been made clearer whether the reference to “offences” for the 
purposes of commencement related to the offence created by section 109(3) or 
the offences which are the subject of the information to which the new offence 
relates. 

Appendix 

The Criminal Justice and Licensing (Scotland) Act 2010 (Commencement 
No. 9, Transitional and Savings Provisions) Order 2011 (SSI 2011/354 (C. 33)) 
 
On 28 October 2011 the Scottish Government was asked: 
 
1. To explain why it is considered that the restriction placed on the purpose of 

the commencement of section 109(3), as specified in column 4 of the relevant 
entry in the Schedule, is sufficiently clear.  Section 109(3) refers to two 
offences, namely the offence which is the subject of the official record or 
relevant information, defined in the new section 9B(1), and the new offences 
of unauthorised disclosure or fraud, which are created by the new section 
9B(3) and (8).  Any lack of clarity regarding which offence is being referred to 
will affect the operation of the provision.  The latter interpretation seeks to 
restrict application of the new offences to conduct of record holders which 
takes place after 1 November whereas the former interpretation means that 
the new offence is commenced only in relation to conduct concerning official 
records or relevant information which relate to offences committed after 1 
November. 

 
2. To explain why article 5 provides that the saving provisions in paragraphs (a), 

(b) and (c) apply to applications received before 13 December 2011, taking 
into account the fact that the prevention of crime licensing objective is 
repealed from 1 November 2011. 

 
The Scottish Government responded as follows: 
 
1. Section 109(3) of the Criminal Justice and Licensing (Scotland) Act 2010 (“the 

2010 Act”) inserts a new section 9B into the Rehabilitation of Offenders Act 
1974. The new section 9B creates two new offences: 

 
 subsection (3) provides that an individual found guilty of disclosing information 

which relates to a person being given an alternative to prosecution which has 
become spent outwith the course of their official duties will be liable on 
summary conviction to a fine not exceeding level 4 on the standard scale; 

 
 subsection (8) provides that a person improperly obtaining information which 

concerns a person being given an alternative to prosecution will be liable on 
summary conviction to a fine not exceeding level 5 on the standard scale, or 
to imprisonment for a term not exceeding 6 months, or to both. 
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The Criminal Justice and Licensing (Scotland) Act 2010 (Commencement No. 
9, Transitional and Savings Provisions ) Order 2011 (SSI 2011/354) (“the 
Order”) provides that section 109(3) is commenced on 1 November 2011 for 
all purposes in respect of offences committed on or after 1 November 2011.  
In relation to section 109(3), the Order has the effect that that the new 
offences created by section 9B of the Rehabilitation of Offenders Act 1974 
can only relate to conduct occurring on or after 1 November 2011.  Article 2 of 
the Order provides for the commencement of section 109(3) and so the 
reference to “offences” in column 4 of the entry in the schedule relating to 
section 109(3) can be interpreted as a reference to the new offences created 
by the commencement of section 109(3).  We do not consider that the Order 
has the effect of providing that section 109(3) is only commenced in relation to 
alternatives to prosecution given in respect of offences where those offences 
are committed on or after 1 November 2011. 

 
2. Schedule 6 to the 2010 Act makes amendments to the Licensing (Scotland) 

Act 2005 and the amendments include extensions to the powers of the police 
to object to various licensing applications. 

 
The Order provides that paragraphs 2 and 17 of schedule 6 to the 2010 Act 
are commenced on 1 November 2011.  These paragraphs repeal the 
definition of “crime prevention objective” in the Licensing (Scotland) Act 2005.  
The purpose of Article 5 of the Order is to ensure that the definition of “crime 
prevention objective” is saved in respect of any outstanding applications to 
which the definition may still be relevant. 

 
The Order also provides that paragraphs 9 and 10 of schedule 6 are 
commenced on 1 November 2011 for the purposes of occasional licence 
applications received by a Licensing Board on or after that date.  The purpose 
of Article 5(a) is to ensure that the definition of “crime prevention objective” is 
saved in relation to occasional licence applications received before 1 
November 2010. 

 
SSI 2010/413 provides that: 
 
 paragraphs 5 and 6(3) of schedule 6 to the 2010 Act are commenced in 

respect of applications for a premises licence made to a Licensing Board on or 
after 13 December 2011; 

 paragraph 7 of schedule 6 to the 2010 Act is commenced in respect of 
applications for the transfer of a premises licence made to a Licensing Board 
on or after 13 December 2011; 

 paragraph 12 of schedule 6 to the 2010 Act is commenced in respect of any 
notice given by a Licensing Board to the appropriate chief constable under 
section 73(1) of the 2005 Act in respect of an application for a personal licence 
made on or after 13 December 2011; 

 paragraphs 13 to 15 of schedule 6 to the 2010 Act are commenced in respect 
of applications for a personal licence under section 72 of the 2005 Act made 
on or after 13 December 2011. 
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So to ensure that the provisions relating to the “crime prevention objective” can still 
function in relation to certain applications received by a Licensing Board prior to 13 
December 2011 then the definition of “crime prevention objective” needs to be 
saved in relation to these applications. This is what article 5(b), (c) and (d) of the 
Order does. 
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Justice Committee 
 

14th Meeting, 2011 (Session 4), Tuesday 15 November 2011 
 

SSI cover note 
 
SSI title and 
number: 
 

The Criminal Justice and Licensing (Scotland) Act 2010 
(Commencement No. 9, Transitional and Savings Provisions) 
Amendment Order 2011 (SSI 2011/366) 
 

Type of Instrument: 
 

Not subject to parliamentary procedure 

Coming into force: 31 October 2011 

Justice Committee deadline to 
consider SSI: 

28 November 2011 

  

Motion for annulment lodged: No 

SSI drawn to Parliament’s 
attention by Sub Leg Committee: 
 

No 

Purpose of Instrument:  

1. The purpose of the instrument is to amend the Criminal Justice and Licensing 
(Scotland) Act 2010 (Commencement No. 9, Transitional and Savings Provisions) 
Order 2011 by revoking the further commencement of section 184 of the Criminal 
Justice and Licensing (Scotland) Act 2010 and the transitional provisions connected 
with this. 
 
2. An electronic copy of the instrument can be found at: 
 

http://www.legislation.gov.uk/ssi/2011/366/contents/made 
 
Justice Committee consideration: 
 
3. The instrument was laid on 27 October 2011 and the Justice Committee has 
been designated as lead committee.  
 
4. Under Rule 10.1.3 of Standing Orders, any instrument laid before the Parliament 
is to be referred to a lead committee for consideration. This includes instruments laid 
only but not subject to any parliamentary procedure, which prior to the 2010 Act were 
not previously considered by lead committees. This requirement is an unintended 
consequence of the recent rule changes and it is expected to be addressed in the 
next round of minor rule changes by the Standards, Procedures and Public 
Appointments Committee.  
 
5. In a case where such an instrument comes before a lead Committee it would 
ordinarily be sufficient for the Committee simply to note it. There would be nothing to 
stop the Committee taking further action (eg writing a letter or report) but there is no 
formal mechanism to annul or modify the instrument. 

http://www.legislation.gov.uk/ssi/2011/366/contents/made
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Justice Committee 
 

14th Meeting, 2011 (Session 4), Tuesday 15 November 2011 
 

Terrorism Prevention and Investigation Measures Bill (UK Parliament 
legislation) 

 
Letter from the Cabinet Secretary for Justice 

 
Thank you for the opportunity to appear before the Justice Committee on 
8 November to give evidence on the Terrorism Prevention and Investigation 
Measures (TPIM) Bill. 
 
I undertook to write to the Committee in response to a question about whether 
officers from elsewhere within the UK can conduct police searches or investigations 
in Scotland and also who is responsible for prosecution in cross border cases. 
 
I should confirm that powers of entry, search and seizure under the terms of 
Schedule 5 to the TPIM Bill relate only to Terrorism Prevention and Investigation 
Measures.  In Scotland, these new powers are conferred on constables of Scottish 
police forces and Scottish Crime and Drug Enforcement Agency police members (as 
well as other UK-wide forces – such as the British Transport Police – within the limits 
of their jurisdiction).  The powers are exercisable by English and Welsh police forces 
in England and Wales only.   
 
There are separate cross border enforcement powers set out in the Criminal Justice 
and Public Order Act 1994 which enable officers from elsewhere in the UK to 
execute a warrant for the arrest of a person charged with an offence.  The legislation 
provides for search and seizure powers in specific circumstances.  They are not 
affected by the powers in the TPIM Bill but may be relevant where, for example, a 
person subject to a TPIM is suspected of having committed an offence under clause 
23 of the Bill.  
 
The Lord Advocate is responsible for the prosecution of any criminal case in 
Scotland.  In respect of terrorist offences there is UK-wide jurisdiction and where 
offences are committed in more than one jurisdiction, it is for prosecutors and 
investigators to discuss and agree where the case should be prosecuted.  This 
depends on the specific facts of the individual case.  Decisions will be taken in the 
overall public interest. 
 
In cross-border cases not involving terrorist offences, as a general rule jurisdiction is 
established with reference to where the crime occurred. However, in certain cases 
there may be extra-territorial powers in statute or the common law which would 
enable prosecution to take place elsewhere. Again, it is for prosecutors and 
investigators to discuss and agree where the case should be prosecuted. 
 
 
Kenny MacAskill MSP 
Cabinet Secretary for Justice 
9 November 2011 
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